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About the Environment Defenders Office (Victoria) Ltd 

 
The Environment Defenders Office (EDO) is a Community Legal Centre 
specialising in public interest planning & environment law.  Our mission is to 
support, empower and advocate for individuals and groups in Victoria who want 
to use the law and legal systems to protect the environment. We are dedicated to 
a community that values and protects a healthy environment and support this 
vision through the provision of information, advocacy and advice.  In addition to 
Victorian based activities, the EDO is a member of a national network of EDO’s 
working collectively to protect Australia’s environment through public interest 
planning and environmental law. 
 
For further information contact: 
 
Environment Defenders Office (Vic) Ltd 
 
Phone: 03 9328 4811 Fax: 03 9326 5687 

E-mail: edovic@edo.org.au 

Website: www.edo.org.au  

Address: Level 1/504 Victoria St, North Melbourne VIC 3051  

Post: PO Box 416, North Melbourne VIC 3051 

 
LEGAL ADVICE SHOULD BE SOUGHT IN SPECIFIC CASES 
 
While all care has been taken in the preparation of this publication, it is not 
a substitute for legal advice in individual cases.  For any specific questions 
you should seek legal advice.    
 
 
This publication was a team effort. Thanks to: 
Barnaby McIlrath, Su Robertson, Miranda Weston, Erik Bowman, Isabelle 
Border, Tanya Neissen, Yoriko Otomo, Francesca Beaumont, Sarah Coleman, 
Brook Hall and Mandy Bathgate 
 
The Beyond Litigation Kit is part of a project that has been funded by the 
Victorian Department of Justice. 
 

 
 
Publication Date: March 2004 
 ACN:  052 124 375 
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About this Kit 
 
The aim of this Kit is to look at options that may help work out or prevent legal 
disputes about environment and planning issues without having to go to a Court 
or a Tribunal.  
 
The first section of the Kit talks about what Alternative Dispute Resolution is, how 
it can work for environment and planning disputes, and where you can find 
Alternative Dispute Resolution services in Victoria.  
 
The second section of the Kit explores ideas about what you can do to try and 
prevent legal disputes about environment and planning issues happening in the 
first place. Different kinds of planning and environment laws and policies actually 
make it possible for community members to become actively involved in 
managing their environment. So, this section suggests a range of ways to do this.   
  
The final section provides a list of relevant resources and contacts. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Environment Defenders Office (Vic) Ltd – Beyond Litigation Kit 6 

Section One: 
 Alternative Dispute Resolution 

 

 
1. What is Alternative Dispute Resolution? 

 

What does ADR mean? 
 
 

In this Kit, the description Alternative Dispute Resolution, or ‘ADR’, 
simply means people working together to find a way out of a legal 
dispute without having to go to a Court or Tribunal for an answer.  
 
The aim of all types of ADR is to promote discussion, negotiation 
and compromise between the parties that find themselves stuck in 
disagreement.  
 
ADR is meant to enable the parties to stay in control of their own 
dispute and decide for themselves how they would like to deal with 
it. This means working things out together instead of having 
someone else tell you how the dispute should be solved. 
 
In this way, it is hoped that the outcome has some positive effect for 
everyone, rather than having an outcome with one “winner” and one 
or more “losers”. 
 

Advantages of ADR 
 Compared with going to a Court or Tribunal, ADR usually saves time 

and money.  Fewer people are involved and some ADR services are 
even provided free.  Often you don’t even need a lawyer. 
 
All types of ADR are meant to be both informal and flexible, 
especially compared to Courts and Tribunals.  ADR creates scope 
for lots of different ways of solving a dispute that are not available in 
a Court or Tribunal.  
 
What you talk about when you are involved in ADR is almost always 
confidential. The aim is for ADR to be as non-threatening and open 
as possible.  
 
ADR is meant to help maintain good relationships, because 
everyone works together towards a solution. This is really important 
for legal disputes about the local environment, where community 
members need to live together harmoniously after the dispute is 
over.  
 
All of these characteristics of ADR mean that the people in a dispute 
are able to talk about their issues in a way that is much more open 
and less restrictive than what is allowed in a Court or Tribunal. 
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When is ADR not a good idea? 
 Sometimes one person or group in a dispute is much more powerful 

than others.  
 
An example of this would be when someone holds an important 
social position or occupation, or perhaps has far greater financial 
capacity.  There may even be a history of violence or abuse 
between the parties.  
 
If this is the case, it is possible for the more powerful person or 
group to take control of the ADR process. When this happens, those 
who have less power can find themselves forced into agreeing to 
something they don’t want.  
 
This would create a very unfair outcome and this is definitely not the 
aim of ADR.  
 

 



Environment Defenders Office (Vic) Ltd – Beyond Litigation Kit 8 

2. How does ADR work? 

 
What do you want? 
 If you go into the ADR process with a clear idea about what it is that 

you really want, and what you are prepared to compromise about, you 
will be off to a good start.  
 
It is helpful to write a list of your aims in order of importance, putting 
your most important aim first.  

 
Give and Take 
 The flexibility of ADR allows for creative thinking when you are trying 

to work out solutions.  
 
Start by listening carefully to the person you are in dispute with. Try to 
work out what is really important to them, or is on the top of their list of 
goals. These may be things that are not hard for you to give up.  
 
This process is the beginning of the all-important compromise. It will 
start to become clear how much room for negotiation there is.  
 

Important ADR Skills 
 A vital skill to bring to ADR is a co-operative approach. Be prepared to 

look at both sides of the dispute. Be focussed on everyone’s interests, 
and looking for more than one option. Think about maximum gain for 
everyone.  
 
Other skills that are useful include: 
Showing Respect;    Listening;  
Problem solving;                        Being open and direct;  
Exchanging information;   Making concessions;  
Being prepared to bargain. 
 

  

Behaviour to Leave Outside the ADR Process 
 Anger;     Aggression;  

Threats or personal attacks;  False demands;  
An air of mystery and silence;       Defensiveness; 
A take it or leave it approach;   
Impatience and interrupting. 
 

ADR between Different Languages and Cultures 
 If there are language or cultural barriers between the people who are 

in dispute, an interpreter may be needed to keep things fair. 
 
Before you start ADR everyone should make sure: 
1. The interpreter is neutral and independent. It is not OK for this 

person to be a family member or friend of one of the parties in the 
dispute; 
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2. The interpreter understands what everyone is trying to achieve 
using ADR;  

3. Some cultural background information is obtained, to prevent 
accidental misunderstandings; 

4. The way you are going to use the interpreter’s skills is worked out 
and understood, so everyone is comfortable with what happens.  

 
During ADR everyone should make sure that:  
1. The interpreter is introduced;  
2. The interpreter’s role is worked out and understood; 
3. Seating is arranged in a way that makes sure communication is as 

easy as possible; 
4. Everyone agrees to ground rules for talking through the 

interpreter. Make sure the interpreter translates everything that is 
said in a way that everyone can understand. 

 
How do I find an Interpreter? 
 Contact the Department of Justice Dispute Settlement Centre (details 

at the back of this Kit). 
 

Courts, Tribunals and ADR 
 Many Courts and Tribunals offer ADR services. Some examples of 

these are Pre-trial Conferences, Mediation, Conciliation, Arbitration, 
Early Neutral Evaluation, Expert Appraisal and Settlement 
Negotiation.  
 
Sometimes a Court or Tribunal will tell you that you must try to work 
out your legal dispute using one of these types of ADR. This is done 
through a process called an ‘Order’. You should always do what an 
Order from a Court or Tribunal tells you. If you are unsure about an 
Order like this, you should talk to the staff of the Court or Tribunal, or 
contact the Environment Defenders Office for help. 
 

How do I start an ADR process? 
 First, you will need to know: 

1. Does everyone agree to use ADR? 
2. What type of ADR? 
3. Who will be the Facilitator, Mediator or Arbiter? 
4. What services are available?  
5. How much will ADR cost? 
6. Where and when does ADR suit all parties? 
If the other party is not interested in using ADR to work things out, it is 
a good idea to write down your offer of ADR. This may become 
important later on if your dispute ends up in a Court or Tribunal.  
 

When do I accept a proposed ADR solution? 
 Think about:  

1. Does this solution meet my own needs as well as everyone 
else’s?  

2. Is this the best solution we have come up with? 
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3. Does this mean that everyone in the dispute can have a workable 
relationship for the future? 

4. Do I feel comfortable with the way this solution was worked out? 
 
If you still feel a bit unsure with what has been worked out, you can 
ask for some time to think about it before agreeing.  
 
You can also contact the Environment Defenders Office to talk about 
the proposed settlement. 
 

ADR Settlement Agreement 
 If ADR succeeds and you work out an agreement, you should write 

this agreement down. Even if you only agree on some things, this is 
useful.   
 
You can write your agreement down yourself, or ask someone else to 
do this for you. This could be your Mediator, you or one of the other 
parties, your lawyers, or other support people. 
 
Your agreement should clearly describe:  
1. What everyone intends the agreement to do; 
2. The decisions made; and 
3. A timeframe for actions to be taken. 
 
Each party should sign and take a copy of the agreement. This way, 
everyone will have a record of exactly what has been agreed to. 
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3. Useful ADR processes for Environment and Planning Disputes 

 
What kinds of ADR are available? 
 ADR is used to describe a number of different ways to resolve 

disputes. Some examples include Mediation, Conciliation, 
Arbitration, and Negotiation.  
 
The main difference between the many types of ADR is the way that 
the dispute is resolved, or the structure of the ADR process.  
 
This Kit concentrates on Negotiation and Mediation. These are the 
two most common types of ADR used to work out disputes about 
environment and planning issues.  
 
There is also a short description of Arbitration, another type of ADR 
that uses an Independent Expert. 

 
Negotiation – what is it? 
 Negotiation is the most informal type of ADR. In fact, Negotiation is 

really part of all stages and all types of ADR. 
 
Negotiation is the process of communication between parties with 
the aim of reaching a mutual agreement about the disagreement. It’s 
mainly about listening and looking for a compromise.  
 

Negotiation – how? 
 Successful Negotiation starts with the right attitude. You will need 

skills such as respect, active listening, having a problem-solving 
approach, being open and direct, being prepared to exchange 
information. 
 
Be prepared to make concessions, and think about trade-offs. That 
is, what is it that you can offer that benefits the other side, but will 
cost you little? 
 
It is most useful when Negotiation happens face-to-face. 
 
Negotiation is often used by lawyers on behalf of their clients. The 
lawyers talk to each other and try work out a way of meeting in the 
middle to reach an agreement. Often, lawyers may try to reach an 
agreement using Negotiation before going ahead with another type 
of ADR (eg. Mediation), or before going to a Court or Tribunal. 
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Arbitration using an Independent Expert 
 Arbitration is ADR that uses an independent third party to make the 

decision about how a dispute should be resolved. This person is 
called an ‘Arbitrator’. 
 
Disagreements about Environment or Planning issues can 
sometimes involve a lot of technical, scientific or other matters that 
can be helped along by scientific expertise.  
 
In these situations, the best way forward might be to find an 
independent scientific expert to Arbitrate the dispute. The Arbitrator 
listens to all of the issues and uses their expertise to make a 
decision. 
 
First, everyone in the dispute must agree: 
1. Who the Arbitrator will be; 
2. How the Arbitrator will be paid; 
3. How the Arbitrator will collect their information before making their 
decision;  
4. That the Arbitrator’s decision will be final. This means that you 
won’t go to Court or a Tribunal if you don’t like the outcome. 
 
If you need more information about Arbitration using an Independent 
Expert, there are some useful contacts at the back of this Kit. You 
can also contact the Environment Defenders Office. 

 
Mediation – what is it? 

 The National Alternative Dispute Resolution Advisory Council says 
that: 
“Mediation is a process in which the parties to a dispute, with the 
assistance of a neutral third party (the mediator), identify the 
disputed issues, develop options, consider alternatives and 
endeavor to reach an agreement.”  
 
Mediation is based on principles of co-operative problem solving. It 
aims to tease out the issues in dispute for all parties, and the 
Mediator helps the parties to find their own solution to the dispute.  
 
Mediation can be voluntary or compulsory. 
 
This is the most common type of ADR used to work out legal 
disputes about environment or planning issues.  
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What is a Mediator and what do they do? 
 A Mediator is an independent third party who is trained to help the 

parties work out their disagreement using Mediation.  
 
It is the Mediator’s job to manage a fair and equitable ADR process 
between the parties, so that they can work towards their own 
solution.  
 
The Mediator does not usually give their opinion on what is likely to 
happen in a Court or Tribunal if the parties cannot manage to work 
things out at Mediation.  
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4. Where can I find ADR Services and Information? 

 
There is a list of contact details for the following services at the back of this Kit. 
 
Department of Justice Dispute Settlement Centre 
 This is a very useful service that provides a wide range of ADR 

assistance across the entire State of Victoria.  
 
As well as providing access to ADR, the Dispute Resolution Centre 
can also help with venues and other services such as interpreters. 

  
Law Institute of Victoria 
 Using the online form, you can search the list of Mediators by 

location and area of practice.  
 
All Mediators on the panel have fulfilled the necessary criteria to be 
approved as mediators by the Law Institute of Victoria.  
 
The Law Institute also provides venues for mediation. 
 

The Institute of Arbitrators & Mediators Australia 
 Parties are able to select their mediator from the Institute's panel of 

accredited mediators, or the Institute will nominate a suitable person 
on request. 

 
LEADR 
 This is an organisation formed to serve the community by promoting 

and facilitating the use of ADR.  
 
LEADR’s services include access to panels of independent 
mediators and facilitation of mediations and conciliations. 
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5. ADR and The Victorian Civil and Administrative Tribunal 

 
What is VCAT? 
 The Victorian Civil and Administrative Tribunal is usually called 

VCAT.  
 
VCAT is divided into two parts or ‘Divisions’ - Administrative and 
Civil. Each Division has a number of different sections or ‘Lists’ that 
specialise in certain kinds of legal cases.  
 
The Planning and Environment List is just one of these special 
sections. This is where disputes about Planning and Environment 
issues are worked out.  
 
The people who make decisions in VCAT are called ‘Members’. 
 
The main type of ADR used by VCAT is Mediation. 

 
Mediation at VCAT 
 Mediation is used at VCAT as a way of helping people who have a 

dispute to work things out without having to go to a formal Tribunal 
Hearing. 
 
It is not compulsory for the parties in a dispute to work out a 
settlement using Mediation. Anyone can choose to stop the 
Mediation at any time after it has started, including the Mediator. 
 
VCAT and the Victoria Law Foundation have made a video called 
‘Working it out – through mediation’. You can watch this video on 
the VCAT website. You can also buy a Mediation Resource 
Package containing this video, a booklet and training notes from 
VCAT or the Victoria Law Foundation.  
 
Contact details for VCAT and the Victoria Law Foundation are at the 
back of this Kit. 

 
Who can ask for Mediation at VCAT? 
 Any one of the parties that are in dispute can ask for Mediation at 

VCAT, or VCAT itself might ask the parties to try Mediation. 
If you want to ask VCAT for Mediation, there is a Mediation 
Application Form that you should fill out. You can get a copy of this 
Form on the VCAT website (www.vcat.vic.gov.au), or simply contact 
VCAT and ask them to send you one. 
You must send a copy of your completed Mediation Application 
Form to everyone else involved in the dispute. 
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What happens in Mediation at VCAT? 
 Usually, the Mediator decides what will happen during the 

Mediation.  
 
VCAT has a Mediation Code of Conduct. This Code describes the 
basic ground rules for Mediation, including the way everybody in the 
Mediation should behave.  
 
There is a copy of this Code of Conduct at the back of this Kit. 

 
What happens if Mediation at VCAT is successful? 
 If you work things out using Mediation in VCAT, everyone should 

write down what has been agreed to.  
 
This Agreement will usually become an Order of the Tribunal. This 
means that the Agreement can be enforced using the Law or is 
‘Legally Binding’. Therefore, it is very important that everyone 
understands what is in the Agreement.  
 
If you are unsure about anything about your Agreement, you should 
contact the Environment Defenders Office for help. 

 
How much does Mediation at VCAT cost? 
 Usually, this is a free service. Of course, if you have a lawyer or 

someone else there for support, you may have to pay a fee to that 
person. 

 
What if Mediation at VCAT doesn’t work? 
 Firstly, the Mediator will tell VCAT that things didn’t work out. 

 
Soon after, everyone will be told to come to a Hearing at VCAT. This 
will sort out how VCAT will deal with your dispute from this stage 
onwards. 
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Section Two: 
 Preventing Disputes through Community Involvement 

 
This section of the ADR Kit aims to point out some of the ways that community 
members can get together and can have a say about what happens in their 
environment and the way it is managed before getting caught in a dispute.  
 
 
1. Neighbourhood Environment Improvement Plans 

 
What are Neighbourhood Environment Improvement Plans? 
 These are often called NEIPs. NEIPs are managed by the 

Environment Protection Authority (‘EPA’) in Victoria under the 
Victorian Environment Protection Act 1970.  
 
The EPA describes a NEIP as  
“an action plan to improve your local environment. The Plan is 
developed in partnership by all parts of the community, including 
residents, special interest groups, local government, local industry 
and other agencies such as the Environment Protection Authority and 
Department of Sustainability and Environment. The objective is to 
improve and sustain the local environment for everyone”.  

 
Do we need a NEIP? 
 The EPA makes the final decision and they look for: 

1. A demonstrated environmental problem 
2. High level of community concern 
3. The problem comes from multiple or diffuse sources  
4. A definable neighbourhood – i.e. local or social boundary 
5. Likelihood of achievable improvements 
6. Possibilities to work with other existing programs 
7. Transferable – educational potential for the NEIP 
8. Resources available, or likelihood of attracting resources 

 
How does a NEIP get started? 
 You will need your own ‘Protection Agency’ to work with the 

Environment Protection Authority on behalf of your neighbourhood 
community.  
 
A Protection Agency can be your local council, a Catchment 
Management Authority, or even a government department.  
 
You will need to get together and work out a proposal for your own 
local NEIP. Your local community group should work with your local 
Protection Agency to develop your proposal, and they should follow it 
up with the EPA from there. 
 
It is the job of the Protection Agency to take the community’s proposal 
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and plan through the approval process that is required by the 
Environment Protection Act. 
 
Your NEIP must be legally recognised before it can be put into action. 
Only the EPA can get a NEIP legally recognised. 

 
Where can I find out more about NEIPs? 
 You can also go to the Environment Protection Authority website 

(www.epa.vic.gov.au). Follow the links under “For Your 
Neighbourhood”. 
 
The EPA website has some interesting information about NEIPs that 
are currently being tried out in Angelsea, Edwardes Lake in the 
Northern Suburbs of Melbourne, and Stony Creek in Western 
Melbourne.  
 
Contact the NEIP Project Team at (neip.team@epa.vic.gov.au) or your 
local Environment Protection Authority office. 
 
If you need any help with finding out about NEIPs, contact the 
Environment Defenders Office. 
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2. Environmental Impact Assessments and Victorian Laws 

 
There are three main laws in Victoria that require Environmental Impact 
Assessments to be done. These are the Planning and Environment Act 1987, the 
Environment Effects Act 1978, and the Environment Protection Act 1970. 
 
What is an Environmental Impact Assessment? 
 This is a process that looks carefully at a proposed development 

and how it might affect the environment.  
 
The idea is to work out whether the development should go ahead, 
and if so, how. The aim is to try to make sure that the effects on the 
environment are known about and avoided or managed properly. 

 
What is an Environment Effects Statement? 
 
 

This is often called an ‘EES’. 
 
An EES is a document that describes the environmental impacts of 
proposed developments and makes suggestions about how these 
effects should be dealt with.  
 

 
When is an EES needed? 
 The Minister for Planning decides when an EES will be done.  

 
This usually happens when it is realized that a proposed 
development could have a significant effect on our environment. 
There is no situation that makes it compulsory for the Minister to say 
that an EES is needed.  
 
In the past, Environment Effects Statements have covered 
proposals such as mines, freeways, wind farms, and tourist facilities. 

 
How is an EES created? 
 It is the responsibility of whoever is proposing the project to create 

the Environment Effects Statement. This person or organisation is 
called the ‘Proponent’. 
 
The Minister can create a Consultative Committee to help the 
Proponent with this task, so that all relevant concerns are covered. 
This Committee usually includes people from relevant government 
agencies, local government, community groups and environment 
groups. 
 
The EES is then made available for 1-2 months for everyone to 
read. This is when community members can make comments about 
the EES, by making a submission. 
 
The Minister then usually appoints a Panel, whose job is to review 
the EES itself and all of the submissions made by community 
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members. This Panel runs public hearings and writes a report to the 
Minister about the EES. Community members can also make 
submissions about the EES at this stage of the process. 
 
The Minister then makes a decision about the proposed 
development. 
 

Where can I access Environment Effects Statements? 
 These can be found on the website of the Department of 

Sustainability and Environment (www.dse.vic.gov.au). Follow the 
links under the heading of ‘Planning’. 
 

 
How can I have a say about an Environment Effects Statement? 
 
 

There are two opportunities in the EES process for community input.  
 
The first is when the EES is made available to the general public. 
You can write a submission at this point.  
 
The second is when the Panel conducts it public hearings. Members 
of the community can make a presentation to a Panel hearing. You 
can choose to do this orally, or in writing. 
 
It is best to put your presentation or submission into writing, and you 
should be able to back up any claims you make with your research. 
It is often useful to get help with this from an expert. A well-prepared 
submission can have an important impact on the outcome of an 
Environment Impact Assessment. 
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3. Native Vegetation Protection in Victoria 

 
The Planning and Environment Act 
 This is the law that sets out rules about land use, development, and 

protection of land in Victoria.  
 
These rules are called ‘Planning Controls’. 
 
All of the Planning Controls for your local area can be found in your 
Municipal Council’s ‘Planning Scheme’.  
 

Planning Controls and Native Vegetation 
 Every local Council Planning Scheme has a special group of 

Planning Controls about Native Vegetation. 
 
These Planning Controls say you usually need to get permission 
from your Local Council or another government Authority to remove 
native vegetation.  
 
Of course, there are many exceptions to this rule, including: 

• Removal of dead vegetation; 

• Emergency works, where there is a risk of damage to person 
or property; 

• Fire prevention and fire-fighting measures; 

• Harvesting of planted vegetation or licensed timber 
harvesting; 

• Licensed or permitted extraction activities; 

• Surveying activities; 

• Certain rural activities 

• Stock movement on roads; 

• Weed and vermin control; 

• The construction use and maintenance of buildings and 
ancillary works; 

• Utility services; and 

• Mineral exploration and mining. 
 

How can local Communities use Planning Controls? 
 Community members can get together and work with their local 

Council to change the local Planning Scheme by using stricter 
Planning Controls to protect important places. 
  
Some of the Planning Controls that might be useful for native 
vegetation protection include: 

1. Public Conservation and Resource Zone;  
2. Special Use Zone;  
3. Environmental Significance Overlay;  
4. Significant Landscape Overlay; and 
5. Vegetation Protection Overlay. 
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These Planning Controls, or ‘Zones’ and ‘Overlays’ can be used to 
make sure that the community knows about and has input into 
proposed developments in very important or special places.  
 
Basically, this works by making it harder to go ahead with a 
development without asking permission from the local Council. This 
is usually combined with a requirement for the local community to be 
told about what’s being proposed. 
 
An example of how this has been done in the past is the Special 
Use Zone for Environmental Living - Bend of Islands in the Nillumbik 
Shire Council Planning Scheme. Community members became very 
concerned about maintaining a sustainable bushland environment in 
the Bend of Islands area. They worked together with their local 
Council to have a Special Use Zone put into place. Now, there are 
additional rules in place to protect the Bend of Islands, reflecting the 
high value of this place to the Nillumbik community. 
 
For more information about Planning Controls, contact your Local 
Council or the Environment Defenders Office. 
 

The Native Vegetation Framework 
 The Victoria’s Native Vegetation Management – A Framework for 

Action is a Victorian Government policy.  
 
The main goal of this policy is ‘a reversal across the entire 
landscape of the long-term decline in the extent and quality of native 
vegetation’.  
 
This policy and its goals are now part of every local Council 
Planning Scheme. 
 

How does the Native Vegetation Framework operate? 
 One way that this policy goes about reversing vegetation loss is by 

using Offsets. This means that if vegetation is removed, then it must 
be replaced in some way.  
 
Usually you are required to replace more plants than you remove, 
so that more bushland is created than is cleared.  
 
Offsets can be created in lots of different ways. These include: 

1. Improving the quality of existing vegetation (e.g. removing 
weeds); 

2. Protecting existing vegetation (e.g. putting a fence around an 
area of bush); 

3. Planting new indigenous vegetation (i.e. not just ‘native’). 
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How can Neighbours use the Native Vegetation Framework? 
 
 

The Framework aims for Offsets to be placed as close as possible 
to a cleared area. This is to maintain biodiversity links for animal and 
bird life.  
 
So, neighbours can get together and work out creative ways of 
improving bushland when it is not possible to avoid removal of some 
native vegetation.  
 
For example, one neighbour can offer some of their own land for 
revegetation to another neighbour who needs to provide an Offset 
before being allowed to go ahead with some unavoidable clearing. 
The two neighbours can then work out an arrangement where one 
pays the other to manage the protected native vegetation. 
 
For more information about the Native Vegetation Framework 
contact the Native Vegetation Officer at your nearest office of the 
Department of Sustainability and Environment, or the Environment 
Defenders Office. Contact details are at the back of this Kit. 
 

Bush Tender Program 
 
 

This is a trial program run by the Department of Sustainability and 
Environment as one way of implementing the goals of the Native 
Vegetation Framework. 
 
Bush Tender is described as: 
“a new approach offering landholders the opportunity to receive 
payment for entering into agreements to provide management 
services that improve the quality or extent of native vegetation on 
their land…..  
 
Bush Tender...enables landholders to establish their own price for 
the management services they are prepared to offer to improve their 
native vegetation. This price forms the basis for their bid, which is 
compared with the bids from all other landholders participating in the 
process. The successful bids are those that offer the best value for 
money.”  
 
For more information contact the Department of Sustainability and 
Environment (see the back of this Kit).  
 

Section 173 Agreements 
 These are really flexible agreements that can be made at any time 

between a land-owner and the Local Council (or another 
government Authority), under the Planning and Environment Act.  
 
Section 173 Agreements make it possible to create conditions to 
protect native vegetation that may not otherwise be possible by 
simply using the local Council Planning Scheme. In particular, you 
can put into place much stricter rules about the way your land is 
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used or developed in the future. 
 
These agreements continue to apply to the property they cover, 
even when ownership of that land changes hands. A Section 173 
Agreement can be noted on the title to the land. 
 
For more information contact the Environment Defenders Office. 
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4. Community Contributions to Water Management 

 
Community members can become involved the management of the health of 
Victorian rivers and water catchments. 
 
Consultative Committees and Streamflow Management Plans 
 
 

Some parts of Victoria’s rivers and water supply systems are known 
to be under pressure, or stressed.  
 
The Water Act makes it possible for the Minister for Water to take 
action to plan for better management of these areas. 
 
First, the Minister for Water decides that the river, surface water 
and/or groundwater in a particular area needs to be protected. Each 
of these areas is then called a ‘Water Supply Protection Area’. 
  
Then the Minister creates a Consultative Committee for each Water 
Supply Protection Area. The job of each Consultative Committee is 
to come up with a plan for better management of their particular 
Water Supply Protection Area.  
 
These plans are usually called ‘Streamflow Management Plans’. 
The aim of a Streamflow Management Plan is to work out more 
sustainable ways to make the use of the water in the area, stop the 
water supply being stressed, and return the water system to good 
health.  
 

Who can be on a Consultative Committee? 
 The Water Act says that the Minister must try to ensure that: 

1. All relevant interests are fairly represented on the committee; 
2. The membership consists of people who have experience or 

knowledge in the matters to be covered in the management 
plan; 

3. At least one half of the committee consists of people who are 
owners or occupiers of land in the area concerned. 

 
So, this is an opportunity for community members to be involved in 
making Streamflow Management Plans and have direct input into 
designing ways to improve the health of local waterways.  
 
If you are interested in being involved with a Committee like this, 
contact your local Catchment Management Authority. Contact 
details are at the back of this Kit. 
 

Can I get involved in other ways? 
 Yes. Community members can also make submissions to their local 

Consultative Committee about what goes into a Streamflow 
Management Plan before it is written. 
 
After this, the Consultative Committee has 18 months to prepare a 
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‘draft’ Streamflow Management Plan. This draft Plan is then made 
available to the community. Interested community members then 
have another chance to make comments. 
 

Changes to Streamflow Management Plans 
 
 

The Minister for Water can change or cancel a Streamflow 
Management Plan.  
 
Before this can be done there must be an advertisement in the local 
newspaper to let everyone know. Community members have 60 
days from the date of this advertisement to write to the Minister with 
their comments. The Minister must consider any submissions 
received during this time.  
 
If the Minister wants to change a Streamflow Management Plan, 
these changes must be looked at by another Consultative 
Committee, made up of the same kind of people as above. The job 
of this Committee is to look at the proposed changes and give 
feedback to the Minister.  
 

Communities and Water Catchment Management 
 
 

The Catchment and Land Protection Act says each Catchment 
Management Authority must manage its water catchments using 
Regional Catchment Strategies.  
 
Catchment Management Authorities actively look for community 
involvement to put these Regional Catchment Strategies into 
practice, and to help with natural resource management generally.  
 
To do this, Catchment Management Authorities have developed 
‘Catchment Implementation Committees’. This can be a valuable 
opportunity for community members to contribute to water and 
environment protection in their local area.  
 
Look for local newspaper advertisements for vacancies on 
Catchment Implementation Committees, or contact your local 
Catchment Management Authority for more information. 
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5. Getting involved using Commonwealth Law 

 
Environment Protection & Biodiversity Conservation Act 
 
 

This is the main Commonwealth Law for protecting the environment. 
It is usually called the ‘EPBC Act’. 
 
The EPBC Act divides the environment into seven different ‘Matters 
of National Environmental Significance’. These are: 
1. Ramsar Wetlands (or internationally important Wetlands); 
2. Threatened native plant and animals species and ecological 

communities (there is a list of these attached to the EPBC Act);  
3. World Heritage properties; 
4. Listed migratory species; 
5. The Commonwealth marine environment;  
6. Nuclear actions (including uranium mining); and 
7. National Heritage Places.  
 

Community input and the EPBC Act 
 
 

The following are some suggestions about how community 
members can get involved with protection of their local environment 
using the EPBC Act. 

 
EPBC Act Listings 
 The EPBC Act contains lists of all of everything it is designed to 

protect.  
 
These lists include threatened species: and ecological communities; 
certain migratory species; native species of marine fish; and key 
threatening processes. 
 
The Commonwealth Minister for Environment and Heritage is 
responsible for establishing these lists.  
 
The most up-to-date lists for everything that is protected are on the 
Department of Environment and Heritage website 
(www.deh.gov.au).  Go to ‘EPBC Act’ on the menu and follow the 
links under ‘Biodiversity Conservation’. 
 

Getting something Listed 
 Any member of the community can contact the Minister to suggest 

that something should be listed under the EPBC Act as a threatened 
species, ecological community or key threatening process. 
 
The Minister must send your recommendation to a special Scientific 
Committee within 10 days of receiving it, and then consider the 
advice of this Committee when deciding whether your 
recommendation should go ahead. 
 
Nomination forms and guidelines for getting something listed can be 
found on the Department of Environment and Heritage website 
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(www.deh.gov.au).  Go to ‘EPBC Act’ on the menu and follow the 
links under ‘Biodiversity Conservation’.  
 

Referring Actions for Assessment using the EPBC Act 
 This is not usually possible for members of the general public.  

 
But, members of the community who participate in natural resource 
management Consultative Committees, or hold other official 
positions may have the ability to refer projects for assessment to the 
Department of Environment and Heritage.  
 
If you are not sure whether you can make a referral like this, contact 
the Environment Defenders Office. 
 

Submissions about whether something should be a Controlled Action 
 The EPBC Act says that there are some proposed developments, 

called ‘Controlled Actions’, that must go through environmental 
impact assessment before anything can happen.  
 
It is up to the Commonwealth Minister for Environment and Heritage 
to decide what is or isn’t a Controlled Action.  
 
This decision is based on whether what is being proposed can or 
might have a ‘significant impact’ on: 
1. One of the seven matters of National Environmental Significance 

(see above); 
2. The environment on Commonwealth land; or 
3. An action taken by the Commonwealth that is likely to have a 

significant impact on the environment. 
 
The details of the proposal are advertised on the Internet 
(www.deh.gov.au/epbc) as a ‘Current Invitation to Comment’ under 
‘Public Notices and Latest News.’ 
 
Community members have 10 business days after the Invitation to 
Comment first appears on the EPBC Act website to write a 
submission.  
 
The Environment Defenders Office email bulletin contains a list of 
current EPBC Act public notices. This is a useful way of keeping up-
to-date. To subscribe, please contact us. 

 
Environmental impact assessment of a Controlled Action 
 
 

There are five different types of processes used to assess the 
environmental impacts of Controlled Actions. 
 
Each of these processes has opportunities for community members 
to make comments and submissions at different stages. Usually, a 
submission like this is made in writing. 
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The Department of Environment and Heritage EPBC Act website 
has lots of information about how to do this. (www.deh.gov.au/epbc) 
Follow the links from ‘EPBC Act’, to ‘Public Notices and Latest 
News’, to ‘Current Invitations to Comment’ for the most current 
opportunities to make comments. 
 

Recovery Plans, Conservation Plans and Threat Abatement Plans 
 
 

The EPBC Act says the following Plans must be made: 
1. A ‘Recovery Plan’ for each listed threatened species and 

community that is not said to be extinct or conservation 
dependent; or 

2. ‘Wildlife Conservation Plans’ for listed migratory species, 
listed marine species and conservation dependent species, 
and Cetaceans that occur in the Whale Sanctuary; or 

3. ‘Threat Abatement Plans’ for listed key threatening 
processes, if it is believed that there is a feasible, effective 
and efficient way to decrease the threat. 

 
The Minister must take out an advertisement inviting public 
comment on proposed plans. You will find these advertisements in 
daily newspapers.  
 
You will have at least 3 months to send in your comments. The 
Minister must then take public comments into account when 
finalising the plan. 
 
Finally, there will be a notice in the daily newspaper to tell everyone 
the plan has been finalized. Copies are available to the public at a 
reasonable cost. 
 
It is also possible for community members to be involved in the 
actual making of Recovery plans, Threat Abatement Plans and 
Wildlife Conservation Plans. For information about how to do this, 
contact the Department of Environment and Heritage, or the 
Environment Defenders Office. 
 

How do I find out more about the EPBC Act? 
 
 

The Commonwealth Government Department of Environment and 
Heritage is in charge of managing the EPBC Act.  
 
This Department has a website (www.deh.gov.au/epbc/) that 
contains a huge amount of information about the EPBC Act, what it 
protects, and how it works.  
 
If, for example, you want to find out what is protected by the EPBC 
Act in your local area, you will find a very useful tool on this website. 
It’s called the ‘EPBC Protected Matters Search Tool’. Follow the 
instructions on the website. 
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There is a lot of information on this website. If you need help 
navigating your way around, contact the Environment Defenders 
Office. 
 
Further contact details for the Commonwealth Department of 
Environment and Heritage are at the back of this Kit. 
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Section 3:  
Useful Resources and Contacts 

 
1. Alternative Dispute Resolution Services and Information 

 
Department of Justice (Victorian Government) - Dispute Settlement Centre 
www.justice.vic.gov.au/disputes 
4/456 Lonsdale Street, Melbourne, 3000 
GPO Box 4113 
Ph: (03) 9603 8370  or  1800 658 528 Toll Free (STD areas only)   
E-mail: dscv@justice.vic.gov.au 
 
Institute of Arbitrators & Mediators Australia 
www.iama.org.au 
National Headquarters 
PO Box 13064, Law Courts 
Melbourne, Victoria 8010 
Phone:  (03) 9607 6908 
Fax:       (03) 9602 2833 
Email: national@iama.org.au 
 
Law Institute of Victoria 
www.liv.asn.au 
470 Bourke St, Melbourne 3000 
Phone: (03) 9607 9382/9607 9384 
Fax:      (03) 9607 9558 
 
LEADR 
www.leadr.com.au 
Level 9, 15-17 Young St, Sydney, NSW, 2000 
Ph: (02) 9251 3366, 
Fax: (02) 9251 3733,  
Email: leadr@leadr.com.au 
 
National Alternative Dispute Advisory Council - NADRAC 
www.nadrac.gov.au 
Robert Garran Offices, Barton ACT, 2600 
Ph: (02) 6250 6272 
Fax: (02) 6250 5911 
Email: nadrac@ag.gov.au 
 
Victorian Civil and Administrative Tribunal (VCAT)  
www.vcat.vic.gov.au 
Register, Planning and Environment List 
Victorian Civil and Administrative Tribunal,  
55 King Street, Melbourne, 3000. 
Ph:  (03) 96289777 
Fax: (03) 96289789 
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2. Community Involvement Information and Contacts 

 
Department of Environment and Heritage 
(Commonwealth Government) 
www.deh.gov.au 
Community Information Unit (EPBC Act enquiries) 
GPO Box 787, Canberra, ACT, 2601 
Ph: 1800 803 772 
 
Department of Infrastructure  
(Victorian Government) 
www.doi.vic.gov.au 
GPO Box 2979Y, Melbourne, 3001 
Ph: (03) 9655 6666 
Fax: (03) 9655 6752 
 
Department of Sustainability & Environment 
(Victorian Government) 
www.dse.vic.gov.au 
Customer Service Centre 
Ph: 136 186 
Email: customer.service@dse.vic.gov.au 
 
Environment Defenders Office (Vic) Ltd 
www.edo.org.au 
Level 1, 504 Victoria St, North Melbourne 
Ph:   (03) 9328 4811 
Fax: (03) 9326 5687 
Email: edovic@edo.org.au 
 
Environment Protection Authority 
www.epa.vic.gov.au 
Information Centre 
HWT Building, Podium Level, 40 City Rd, Southbank, 3006 
Ph: (03) 9596 2722 
Email: go to the ‘Contact Us’ page on the website 
 
Victorian Catchment Management Council 
www.vcmc.vic.gov.au 
3/250 Victoria Pde, East Melbourne, 3002 
Ph: (03) 9412 5045 
Fax: (03) 9412 4270 
Email: marian.pernat@dse.vic.gov.au 
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VCAT Mediation - Code of Conduct 
 
1. The mediator's role  
1.1 The mediator must attempt to assist the parties to resolve their dispute. 

1.2 
 
The mediator must give each party the opportunity to speak and, as far as possible, ensure 
that the other party (or parties) listen. 

1.3 
 
The mediator may meet with the parties together (joint sessions) or with one or more parties in 
the absence of others (private sessions). 

1.4 
 
The mediator may ask questions of the parties in joint or private sessions to assist them to gain 
a better understanding of their chances 
of success or failure if the matter were to go to a hearing, but should not insist on an answer. 

1.5 
 
The mediator may assist the parties to develop options and approaches for settling disputes 
and is not limited to the types of orders that would 
be made if the matter were to proceed to a hearing. 

 

2. The mediator must be impartial (and must be seen to be impartial).  
2.1 The mediator must withdraw from the mediation if he or she has a conflict of interest. 
2.2 The mediator must inform the parties if he or she has any connection with the parties or the 

dispute, which falls short of a conflict of interest, and withdraw if requested to do so by a party. 
2.3 The mediator must avoid conduct that gives any appearance of partiality or prejudice. 
 

3. The mediator must not give advice 
If the parties require legal or other advice, they must obtain it themselves, even though the 
mediator might be an experienced professional. 
 

4. The mediator must inform participants that there is no obligation to settle  
4.1 Although the parties might have been ordered to attend the mediation by the Tribunal pursuant 

to s88(2) of the Victorian Civil and Administrative Tribunal Act 1998 (VCAT Act), any party or 
the mediator may terminate it at any time. 

4.2 If the dispute fails to settle at mediation, the parties might be required to attend a hearing or a 
directions hearing shortly thereafter. 

 

5. The mediation must be fair  
5.1 The mediator must do everything in his or her power to ensure the mediation is conducted 

fairly. 
5.2 If the mediator believes that a party is abusing the mediation process, or that there is a 

substantial power imbalance which will prevent a mutually acceptable resolution, the mediator 
may inform the parties of this. 

5.3 Advocates, professional advisers and/or "support people" may attend unless the mediator 
believes their presence would make the mediation unfair. An unrepresented party will generally 
be considered to be acting reasonably in refusing to continue with a mediation where another 
party is represented, just as a represented party will generally be considered to be acting 
reasonably in refusing to continue with a mediation if another party is insisting that all parties 
should be unrepresented. However, a party who does not give the mediator the opportunity to  

VCAT Mediation - Code of Conduct (Cont’’d) 
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resolve the issue of representation is acting unfairly. It is noted that under s62 of the VCAT Act, 
parties to a "proceeding" (which term includes a mediation) generally do not have an automatic 
right to representation. 

5.4  The mediator must ensure parties have reasonable opportunities to consult their professional 
advisers if they wish to do so. 

5.5 The mediator must avoid any conduct which could place a party under duress to reach a 
settlement. 

 

6. A mediator must not hear and determine the matter (if the mediation is unsuccessful) 
Section 88(6) of the VCAT Act provides that if a member of the Tribunal is a mediator in a 
proceeding, he or she cannot constitute the Tribunal for the purpose of hearing the proceeding. 
 
 

7. Confidentiality  
 
7.1 Section 92 of the VCAT Act provides: "Evidence of anything said or done in the course of 

mediation is not admissible in any hearing or before the Tribunal in the proceeding, unless all 
parties agree to the giving of the evidence." (Section 92 does not apply in the equal opportunity 
jurisdiction; see Clause 26 of Schedule 1 to the VCAT Act). 

7.2 The mediator must not reveal anything discussed in a private session to another party unless 
he or she has the express permission of the party whom was present in the private session. 

7.3 In accordance with s34(2) of the VCAT Act, a mediator must not directly disclose information 
about the affairs of a person acquired in the performance of functions under or in connection 
with the VCAT Act. (There are limited exceptions in s34(3)(b) and s34(4).) 

7.4 At the end of the mediation, the mediator must notify the Tribunal if the parties have agreed to 
settle (s90, VCAT Act) or if the Mediation has been unsuccessful (s91, VCAT Act). 

 

8. Settlement  
 
8.1  The mediator should encourage parties to make a written record of any settlement they reach 

and may make precedent agreements available to assist the parties in drafting their settlement 
terms. 

8.2  In accordance with s93 of the VCAT Act, the Tribunal may make orders necessary to give 
effect to a settlement reached by the parties. If the mediator is a member of the Tribunal, the 
mediator may make the orders. 

 

9. Immunity of mediators  
 
9.1 Under s143(1) of the VCAT Act, a mediator has, in the performance of his or her functions as 

a mediator, the same protection and immunity as a member of the Tribunal. Under s143(1), a 
Tribunal member's immunity equates to that of a Judge of the Supreme Court. 

 
 
 

Source: VCAT Website: www.vcat.vic.gov.au 


