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Glossary
ANREU Australian National Registry of Emissions Units

CO2-e Carbon dioxide equivalent

LTC Liability Transfer Certificate

NGER Act National Greenhouse and Energy Reporting Act 2007

NGER Regulation National Greenhouse and Energy Reporting Regulations 2008

NGER Scheme National Greenhouse and Energy Reporting Scheme

OTN Obligation transfer number

PEN Provisional Emissions Number

EN Emissions Number

JV Joint Venture
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aBoUT THIS GUIDE 

Purpose
The purpose of this guide is to assist entities to understand their obligations under the Clean Energy Act 2011 
and the National Greenhouse and Energy Reporting Act 2007 (NGER Act). This document is intended as a 
guide only, and should be read in conjunction with the Clean Energy Act 2011, NGER Act, and associated 
Regulations, because changes may have been made to the Clean Energy Act 2011, NGER Act or the Clean 
Energy Regulations (the Regulations) since the date of publication of this guide. 

How to use this guide
This guide outlines each of the elements of the carbon pricing mechanism needed to determine a carbon price 
liability and how to discharge this obligation. Specifically the guide covers the following:

• Section 1: Introduction and overview – provides an introduction and overview to the carbon pricing 
mechanism, the objects of the Clean Energy Act 2011, and the governance arrangements to support the 
carbon pricing mechanism.

• Section 2: Determining if you are a liable entity – provides an overview on what is covered by the carbon 
pricing mechanism, what triggers a liability, and transferring liability.

• Section 3: What does a liable entity have to do? – explains a liable entity’s legal obligations under the 
Clean Energy Act 2011 including registration, reporting obligations, and payment.

• Section 4: Summary – provides an overview of key dates and requirements.

• Section 5: What financial assistance is available? – outlines who is eligible for assistance and how this is 
provided under the Jobs and Competitiveness Program and the Energy Security Fund.

• Section 6: Compliance monitoring and enforcement – provides an overview of the powers of the Clean 
Energy Regulator to investigate and enforce the legislation.
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1. INTRoDUCTIoN aND oVERVIEW

1.1 Introduction to the carbon pricing mechanism
The carbon pricing mechanism, introduced by the Clean Energy Act 2011 and the NGER Act, applies to 
Australia’s largest emitters (known as liable entities). Liable entities either operate facilities that meet an 
emissions threshold of at least 25,000 tonnes of carbon dioxide equivalent (CO2-e) or supply or use large 
amounts of natural gas. The mechanism covers approximately 60 per cent of Australia’s carbon emissions and 
includes emissions from electricity generation, stationary energy, landfills, wastewater, industrial processes and 
fugitive emissions.

Liable entities must report under the National Greenhouse and Energy Reporting Scheme (NGER Scheme) on 
the extent of their emissions and satisfy their liability for each tonne of CO2-e they emit, either by surrendering 
emissions units or paying a unit shortfall charge. 

The carbon pricing mechanism commences on 1 July 2012. In the first three years, the carbon price will be 
fixed (fixed price period). From 1 July 2015, the price will be set by the market (flexible price period). 

• In the 2012–13 financial year, the carbon price is $23 per tonne. The carbon price will be $24.15 per tonne in 
2013–14 and $25.40 per tonne in 2014–15. 

• From 1 July 2015 onwards, carbon units will be auctioned by the Clean Energy Regulator. The price will be 
set by the market and the number of units issued by the government each year will be capped by a pollution 
cap set by the Clean Energy Regulations. 

1.2 objects of the Clean Energy Act 2011
The objects of the Clean Energy Act 2011 are: 

• to give effect to Australia’s international obligations on addressing climate change under the Climate Change 
Convention and the Kyoto Protocol 

• to support the development of an effective global response to climate change, consistent with Australia‘s 
national interest in ensuring that average global temperatures increase by not more than two degrees Celsius 
above pre-industrial levels 

• to take action directed towards meeting Australia’s long-term target of reducing net greenhouse gas 
emissions to 80 per cent below 2000 levels by 2050 and take that action in a flexible and cost-effective way, 
and 

• to put a price on greenhouse gas emissions in a way that encourages investment in clean energy, supports 
jobs and competitiveness in the economy, and supports Australia’s economic growth while reducing 
emissions. 

1.3 Governance
Sound governance will ensure that the carbon pricing mechanism is efficient and effective. The roles of making, 
administering and reviewing the rules have been carefully allocated to ensure that appropriate accountabilities 
are in place and are shown on the next page:
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Government and Parliament
Major policy decisions and legislation

Clean Energy Regulator

will administer the:
Carbon pricing 

mechanism

Carbon Farming Initiative

Renewable Energy 
Target

National Greenhouse 
and Energy Reporting 

Scheme

Australian National 
Registry of Emissions 

Units

Climate Change 
authority

will review, recommend 
and track:

Level of pollution caps

Operation of the  
carbon price

Other climate change 
mitigation initiatives

Progress towards 
pollution reduction 

targets

Productivity 
Commission

will review and  
report on:

International pollution 
reduction actions

Jobs and 
Competitiveness 

Program

Fuel excise and  
taxation regime

Further information on governance arrangements can be found in Appendix A of this guide.
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2.  aM I lIaBlE UNDER THE CaRBoN 
PRICING MECHaNISM?

You can be a liable entity if you are:

• a direct emitter, or 

• supplying natural gas or using large quantities of natural gas, or

• both.

2.1 Who is a direct emitter?
You are a direct emitter if:

• you have operational control of a facility that directly emits greenhouse gas (covered emissions) of 25,000 
tonnes of CO2-e or more annually and there is not a transfer of full liability to another person, or

• there is a transfer of liability to you in relation to a facility that directly emits greenhouse gas (covered 
emissions) of 25,000 tonnes of CO2-e or more annually.

2.1.1 operational control
You have operational control of a facility if:

• you have the authority to introduce and implement any or all of the operational, environmental and health and 
safety policies for the facility, or 

• more than one person has this authority, but you have greatest authority to introduce and implement the 
operational and environmental policies for the facility, or

• you are declared by the Clean Energy Regulator to have operational control of the facility.

If none of these apply and you are one of the persons who has the authority to introduce and implement any 
or all of the operational, environmental and health and safety policies for the facility, you and the other persons 
with the same authority must nominate one of you (who is not a foreign person if this is possible) to have 
operational control of the facility.

If you are a participant in an unincorporated joint venture (JV) which must nominate an operational controller, 
you and the other participants will be liable for the emissions of the facility as a ‘mandatory designated joint 
venture’ (see 2.1.8 below).

You are only liable for emissions for the part of the financial year when you have operational control of the 
facility and to the extent that no other person has liability for the emissions of the facility.

2.1.2 Facility
A facility is an activity or series of activities (including ancillary activities) that involves the production of 
greenhouse gas emissions, the production of energy or the consumption of energy and that:

• forms a single undertaking or enterprise that meets the requirements of the National Greenhouse and Energy 
Reporting Regulations 2008 (NGER Regulations), or 

• is declared by the Clean Energy Regulator to be a facility.
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2.1.3 Covered emissions
You only have liability for a facility if it has ‘covered emissions’. These are emissions of: 

• carbon dioxide (CO2) 

• methane (CH4) 

• nitrous oxide (N2O), or 

• perfluorocarbons specified in the NGER Regulations and that are attributable to aluminium production,

but only if they are also ‘scope 1 emissions’. Scope 1 emissions are emissions released into the atmosphere 
as a direct result of the activity or activities that make up the facility, such as fuel combustion for electricity 
generation or cement production. 

You are not liable for ‘scope 2 emissions’. Scope 2 emissions are emissions released into the atmosphere as 
a direct result of one or more activities that generate electricity, heating, cooling or steam that is consumed 
by the facility but do not form part of the facility. For instance, you will not be liable for your use of electricity if 
it was not generated as part of your facility. The electricity generator is liable for the emissions it produces in 
generating the electricity. 

2.1.4 Emissions not covered
Emissions which are not ‘covered emissions’ and for which you are not liable are:

• emissions from agriculture

• emissions from transport fuels

• fugitive emissions from decommissioned underground coal mines

• legacy emissions from the operation of landfill facilities (i.e. arising from waste deposited before 1 July 2012)

• certain emissions from landfill facilities that have not accepted any waste since the start of 1 July 2012

• emissions of synthetic greenhouse gases, except for perfluorocarbons emitted as a result of aluminium 
production, and

• emissions from the combustion of biomass, biofuel and biogas. 

For further information refer to Appendix b of this guide.

2.1.5 25,000 tonnes annually
You only have a liability where the covered emissions from your facility exceed:

• a threshold of 25,000 tonnes or more of CO2-e in the financial year if you are liable for the whole financial 
year, or

• a pro-rata threshold, if you are liable for part of the financial year, which is calculated by multiplying 25,000 
by the proportion of the year for which you are liable.
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2.1.6 Transfer of liability
You are not liable for a facility of which you have operational control to the extent that liability is transferred 
away from you. 

If you are a person to whom liability for a facility is transferred from the operational controller, you are liable, 
or have a share of liability, for the covered emissions of the facility which exceed the 25,000 tonne threshold 
or the pro-rata threshold (as for an operational controller).

Liability can be transferred either away from you or to you by way of a liability transfer certificate or where 
a ‘designated joint venture’ has the facility.

2.1.7	 Transfer	of	liability	–	liability	transfer	certificates
You are liable for the emissions of a facility of which you do not have operational control if you have applied 
for, and the Clean Energy Regulator has issued you with, a liability transfer certificate (LTC) for the facility.

The Clean Energy Regulator can issue an LTC (‘corporate group LTC’) to you for a facility if:

• you are a company which is a member of a corporate group, and

• you are registered as a company, and

• the facility is under the operational control of another member of your corporate group.

The Clean Energy Regulator can also issue an LTC (‘financial control LTC’) to you for a facility if:

• the facility is under the operational control of another person, and

• you have financial control over the facility, and

• you are not an individual, and

• you are not a foreign person, and

• you are not in the same corporate group as the person with operational control.

2.1.8 Transfer of liability – joint ventures
You are liable for a share of the emissions of a facility if:

• you are a participant in an unincorporated joint venture (JV) which has the facility and it is not clear who has 
operational control of the facility (a ‘mandatory designated joint venture’), or 

• you are a participant in an unincorporated JV which has a facility which is operated exclusively for the JV 
(whether by you or someone else), where none of the participants are individuals and the CER has declared 
the JV to be a ‘declared designated joint venture’. 

If a mandatory designated JV exists, the participants in the JV must notify the Clean Energy Regulator by 
31 July 2012 or within 30 days of a mandatory joint venture coming into existence.

If the requirements of a declared designated JV are met, the participants may apply to the Clean Energy 
Regulator to be declared a designated JV.

The notification or application must be accompanied by an application for a participating percentage 
determination. The Clean Energy Regulator must make a participating percentage determination to determine 
each participant’s share of the economic benefits of the JV and consequently each share of the liability for the 
emissions of the facility. 
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2.2 Who is liable for natural gas supplies?
If you supply natural gas to an end user you are liable for the potential greenhouse gas emissions embodied in 
the gas, except where liability is transferred from you to the end user through a mechanism called an ‘obligation 
transfer number’ (OTN). OTNs are obtained from the Clean Energy Regulator by application.

If you are responsible for a ‘large gas consuming facility’, you will be liable as a direct emitter for the natural gas 
combustion emissions from the facility. If you are supplied natural gas for use at the facility you must quote an 
OTN and the supplier must accept the quotation. A ‘large gas consuming facility’ is a facility with emissions from 
natural gas combustion of 25,000 tonnes or more CO2-e in any financial year after 1 July 2010.

In some situations you may choose to quote an OTN and take on liability for the natural gas yourself. For 
example, you may use natural gas as a feedstock and choose to quote an OTN to avoid having the carbon 
price passed through to you by the supplier. You will not be liable for the potential greenhouse gas emissions 
embodied in the gas that is not combusted.
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3.  WHaT Do I HaVE To Do IF I aM 
a lIaBlE ENTITY?

If you are a liable entity, you must:

• be registered under the NGER Scheme

• report your covered emissions to the Clean Energy Regulator under the NGER Scheme

• acquire and surrender enough eligible emission units to satisfy your liability for a financial year by 15 June 
in that financial year (if you have an interim emissions number) and by 1 February in the following year, and

• if, at the required time, you do not surrender enough units to satisfy your liability, pay a unit shortfall charge 
to account for the units you do not surrender.

See section 4 for more information on key dates and requirements for liable entities.

3.1 Registration under the NGER Scheme
You must be registered under the NGER Scheme. If you are a liable entity and are not registered under the 
NGER Scheme, then you must apply to the Clean Energy Regulator to be registered. Application forms can 
be found at www.cleanenergyregulator.gov.au.1 

You must submit your application for registration to the Clean Energy Regulator by:

• 1 May in the financial year you became liable (if you have an interim emissions number), otherwise

• 31 August following the financial year you became liable. 

If you are already registered as a controlling corporation for a facility and will also be the liable entity for the 
facility, you do not need to register again. 

However, if your controlling corporation is registered and you are not, you will need to register. Alternatively, 
your controlling corporation could apply for a corporate group LTC and transfer the liability to itself and you 
will not need to register. 

3.2 Reporting under the NGER Scheme
You must report to the Clean Energy Regulator the amount of emissions or potential emissions for which you 
are liable. The amount of your liability is determined by application of the provisions of the Clean Energy Act 
2011 and the NGER Scheme. The amount of emissions or potential emissions you report provides information 
to the Clean Energy Regulator for the purpose of calculating your liability. The Clean Energy Regulator may 
make a different assessment of the amount of emissions from the amount that you report. 

You must report your interim emissions numbers (if any) by 15 June of the relevant financial year and your 
provisional emissions numbers (PENs) and emissions number by 31 October after the end of the relevant 
financial year. You can provide this information as part of your NGER report that covers broader greenhouse 
gas and energy data, if you are also required to submit this type of report.

1 Even if you are not liable under the carbon pricing mechanism, you may still trigger reporting obligations under the 
NGER Scheme. For further information on the NGER Scheme refer to the Clean Energy Regulator’s website at  
www.cleanenergyregulator.gov.au.
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3.2.1 Emissions number
Your liability is based on your emissions number for a financial year. If you are liable for 35,000 tonnes 
of CO2-e, then your emissions number will be 35,000. 

Your emissions number is the total of all your PENs. Your PENs are:

• the total covered emissions from a facility for which you are liable or your share of the total covered 
emissions if you are liable as a participant in a JV, and

• the total of the potential natural gas emissions for which you are liable.

3.2.2 Interim emissions numbers
In the first three years of the carbon pricing mechanism (the fixed price period), you may also have an interim 
emissions number or numbers. You will have an interim emissions number for a facility except where:

• a report under the NGER Scheme for the previous financial year was not required

• the facility had covered emissions of less than 35,000 tonnes in the previous financial year, or 

• the facility is reasonably expected to have covered emissions of less than 35,000 tonnes in the current 
financial year.

If you have an interim emissions number for a facility, then it is equal to 75 per cent of the PEN for the facility 
in the last financial year or your reasonable estimate of your PEN for the facility for this financial year (but you 
may be subject to an estimation error shortfall charge if you underestimate).

Your interim emissions number for natural gas emissions is the amount of potential emissions to 31 March of 
the relevant financial year.

More information on the NGER Scheme, and how to calculate your liability under the carbon pricing 
mechanism, can be found at www.cleanenergyregulator.gov.au.

3.3 Surrendering emissions units 
The Clean Energy Act 2011 gives you a choice when meeting your liability of either:

• acquiring and surrendering emissions units to account for your liability, or 

• paying a unit shortfall charge for the amount of your liability that you do not meet by surrendering units.

It is likely to be more cost effective to surrender units than pay the shortfall charge (see section 3.5).

To avoid a unit shortfall charge for a financial year, you need to surrender emissions units by:

• 15 June in the financial year for the liability for your interim emissions numbers (if any), and

• 1 February in the year following the relevant financial year for your full liability or, if you have interim 
emissions numbers, the balance of your liability.

The process for surrendering units at two points for a fixed price year is known as progressive or 
provisional surrender.
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3.4 Eligible emission units
You can satisfy your liability by surrendering ‘eligible emissions units’. Each eligible emissions unit represents 
one tonne of CO2-e. For example, if you have an emissions number of 35,000, you need to surrender 35,000 
eligible emissions units to satisfy your liability. 

Eligible emissions units are surrendered from your account in the Australian National Registry of Emissions 
Units by an electronic notice transmitted to the Clean Energy Regulator. 

An eligible emissions unit is an emissions unit, an eligible Australian carbon credit unit (ACCU), or an eligible 
international emissions unit. 

3.4.1 Carbon units
An emissions unit is issued by the Clean Energy Regulator under the Clean Energy Act 2011 for the purposes of 
satisfying liabilities under the Act.

A concise description of the characteristics of emissions units, including how they are acquired and used to 
satisfy liability, is at www.cleanenergyregulator.gov.au. 

3.4.2 aCCUs
An ACCU is a unit issued by the Clean Energy Regulator for greenhouse gas abatement activities undertaken 
as part of the Carbon Farming Initiative (CFI).

A concise description of the characteristics of ACCUs, including how they are acquired and used to satisfy 
liability, is at www.cleanenergyregulator.gov.au. 

Importantly, in the fixed price period, you can surrender eligible ACCUs totalling no more than five per cent 
of your liability. The only exception is if the majority (at least 50 per cent) of your liability comes from landfill 
emissions. In this case, you can surrender ACCUs up to your full liability during the fixed price period. 

In the flexible price period, there will be no limit on the surrender of ACCUs.

3.4.3 Eligible international emissions units
Some international emissions units may be used to satisfy liability. Under the Clean Energy Act 2011, a unit is an 
eligible international emissions unit if it is defined to be such under the Australia National Registry of Emissions 
Units Act 2011. Eligible international emissions units are defined as:

• certified emission reductions which are not temporary certified emission reductions or long-term certified 
emission reductions

• emission reductions units

• removal units

• a prescribed unit issued in accordance with the Kyoto rules, and

• prescribed international units.

Certified emission reductions or emission reduction units generated by the following activities cannot ever be used:

• nuclear energy projects

• destruction of trifluoromethane (HFC-23)

• destruction of nitrous oxide from an adipic acid plant, and



Guide to Carbon PriCe LiabiLity under the Clean energy aCt 2011 14  

• large-scale hydro-electric projects not consistent with criteria adopted by the European Union (based on the 
World Commission on Dams guidelines).

You cannot use eligible international emissions units to satisfy liability in the fixed price period. In the flexible 
price period, until 2020-21 you can satisfy your liability using no more than 50 per cent of eligible international 
emissions units.

3.5 Paying unit shortfall charge
If you do not fully satisfy your liability by surrendering eligible emissions units by 15 June or 1 February, you 
will incur a unit shortfall charge. The unit shortfall charge is a number representing the difference between 
your total liability and the amount you actually surrendered, which is then multiplied by a specified amount. 
The specified amount is calculated as follows: 

• during the fixed price period – 130 per cent of the fixed price payable for carbon units of the vintage of the 
carbon units not surrendered, and 

• during the flexible price period – either an amount specified in regulations, or 200 per cent of the ‘benchmark 
average auction charge’ for the previous financial year.

If you fail to pay the unit shortfall charge, you will also be subject to a late payment penalty. The late payment 
penalty is equal to 20 per cent per annum of the value of the shortfall charge, unless otherwise specified in 
regulations. 
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4.  SUMMaRY: KEY DaTES 
aND REQUIREMENTS

The table below provides a list of key compliance steps and deadlines. Refer to section 3 for more information 
on these requirements.

Deadline Requirement

30 april
(fixed price year only)

Nominate operational control for the first nine months of financial 
year, if required.

1 May 
(fixed price year only)

Register:

• if you are likely to be a liable entity and have an interim emissions 
number for financial year, and

• you are not registered.

15 June
(fixed price year only)

Report interim emission numbers, if you have any.

Surrender units covering interim emissions numbers to avoid 
a unit shortfall.

15 June + 5 business days
(fixed price year only)

If not enough units are surrendered to cover interim emissions 
numbers, a unit shortfall charge is due and payable and late 
payment penalties start to accrue.

31 august Nominate operational control if required.

Register:

• if you are a liable entity for the previous financial year, and

• you are not registered.

31 october Report PENs and emissions number for the previous financial year.

1 February Surrender units to cover emissions number. 

1 February + 5 business days If not enough units are surrendered to cover emissions number, 
a unit shortfall charge is due and payable and late payment 
penalties start to accrue. 
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5.  WHaT FINaNCIal aSSISTaNCE 
IS aVaIlaBlE? 

5.1 Introduction
The carbon pricing mechanism includes the provision of assistance to certain industries through the Jobs and 
Competitiveness Program and the Energy Security Fund. 

5.2 Jobs and Competitiveness Program
The Jobs and Competitiveness Program provides assistance for entities that undertake emissions-intensive 
trade-exposed activities. The assistance is targeted at these entities that produce a lot of emissions but are 
constrained in their capacity to pass through costs in global markets.

 Activities that have been determined as highly emissions-intensive will be eligible for assistance starting at 
a rate of 94.5 per cent of industry average carbon costs in the first year of the carbon pricing mechanism. 
Moderately emissions-intensive trade-exposed (EITE) activities will be eligible for assistance starting at a rate 
of 66 per cent of industry average carbon costs. The assistance rates will be reduced by 1.3 per cent each year 
to encourage industry to cut emissions.

To provide business certainty to invest in clean energy, the government has committed to provide three 
years’ notice of modifications to the Jobs and Competitiveness Program that would have a negative effect 
on business. The government has also committed that any such changes to the program are not made 
before 1 July 2017. 

5.2.1 What form does assistance take?
Assistance will be provided through the allocation of free emissions units early in each compliance period to 
entities or joint venture arrangements that undertake an eligible EITE activity as prescribed in the Clean Energy 
Regulations 2011. Given that assistance for an EITE activity takes account of the direct emissions and indirect 
carbon costs from undertaking an EITE activity (such as through the electricity used in the activity), free carbon 
units will be available to both directly liable and non-liable entities. Adjustments will be made to an allocation to 
an entity that does not have a direct carbon price liability.

Generally, assistance will be based on a facility’s production in the previous financial year with an adjustment to 
account for actual production as part of the subsequent year’s allocation. There are also arrangements for new 
facilities that will commence undertaking an EITE activity during a compliance period. Upon closure of a facility, 
recipients must relinquish any units that were allocated in respect of production that did not occur in that year.

During the fixed price period, 100 per cent of units allocated in respect of indirect emissions and 75 per cent of 
units allocated in respect of direct emissions will be provided early in each compliance period (financial year), 
with the remaining 25 per cent of units relating to direct emissions allocated early in the following financial year. 
This means that units will be provided in line with progressive payment obligations.

The Clean Energy Regulator will provide a buy-back facility for entities in receipt of free carbon units to sell these 
units back to the Clean Energy Regulator.
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In the flexible price period, 100 per cent of an applicant’s allocation will be provided early in each 
compliance year.

5.2.2 am I eligible?
You are eligible to apply for free emissions units under the Jobs and Competitiveness Program if you 
have operational control over a facility or facilities where an eligible EITE activity is being undertaken. 
An eligible person can also be a participant in a joint venture in relation to a facility that is undertaking 
an eligible EITE activity. 

The eligibility of EITE activities is based on an assessment of all entities conducting an activity during the 
historic baseline period from July 2004 to December 2008. EITE activities that have been determined as 
eligible under the Jobs and Competitiveness Program are also eligible for Partial Exemption Certificate 
assistance under the Renewable Energy Target scheme.

The eligibility of an activity is determined based on its emissions intensity and trade exposure. Emissions 
intensity is assessed based on a weighted average of the emissions from the activity per million dollars of 
revenue or per million dollars of valued added during the baseline period. The categories of eligibility on 
a weighted industry average basis are:

• 2,000 tonnes CO2-e per million dollars of revenue (or 6,000 tonnes CO2-e per million dollars of value-added) 
for a highly emissions-intensive activity, and

• between 1,000 and 1,999 tonnes CO2-e per million dollars of revenue (or between 3,000 and 5,999 tonnes 
CO2-e per million dollars of value-added) for a moderately emissions-intensive activity.

Trade-exposure is assessed through a quantitative or qualitative test: 

• the quantitative test is a trade share (ratio of value of imports and exports to value of domestic production) 
greater than 10 per cent in any one of the years 2004-05, 2005-06, 2006-07 or 2007-08, and 

• the qualitative test is a demonstrated lack of capacity to pass through costs due to the potential for 
international competition.

5.2.3 How do I apply?
Further information on eligibility and how to apply can be found on the Clean Energy Regulator’s website at  
www.cleanenergyregulator.gov.au.

5.3 Energy Security Fund 
The government has established an Energy Security Fund to assist coal-fired generators.
The Fund includes: 

• potential payments for the closure of around 2,000 megawatts (MW) of highly emissions-intensive coal-fired 
electricity generation capacity before 2020, and 

• cash payments in the financial year 2011–12 and an administrative allocation of free emissions units over 
four years, commencing in 2013–14, to highly emissions-intensive coal-fired electricity generators with 
an emissions intensity above 1.0 kilotonnes of CO2e- per GWh of electricity on an ‘as generated’ basis. 

To further ensure energy security, the government may also offer loans to the owners of coal-fired electricity 
generators in certain circumstances: 
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• to support refinancing of existing debt, subject to an assessment by the Energy Security Council, and 

• to provide working capital for the purchase of future vintage emissions units at advance auctions. 

5.3.1 am I eligible?
If you own, operate or control a generation complex, you may apply for free emissions units in respect of the 
generation complex. 

You are eligible to receive free carbon units in respect of a generation complex if:

• the Clean Energy Regulator issues a certificate of eligibility for coal-fired generation assistance in respect of 
the generation complex, and

• you were or would have been, liable for the emissions of the generation complex at the end of the previous 
financial year.

The generation complex assistance eligibility test determines whether or not the Clean Energy Regulator is 
able to issue a certificate of eligibility for coal-fired generation assistance. Only generation complexes with a 
certificate of eligibility for coal-fired generation assistance issued by the Clean Energy Regulator are eligible to 
receive free emissions units in each year that free emissions units are made available under the Clean Energy 
Act (that is, on 1 September 2013, 1 September 2014, 1 September 2015 and 1 September 2016). 

The test consists of the following components:

• A generation complex must have been in operation at any time between 1 July 2008 and 30 June 2010. 
It also must have been connected to a grid with capacity of at least 100 megawatts.

• In the same period, at least 95 per cent of the electricity generated by the complex must be attributable to 
the combustion of coal.

• A generation complex must also have an emissions intensity of greater than 1.0 kilotonnes of 
CO2e- per GWh of electricity generated. 

5.3.2 are there any restrictions on issue of free carbon units?
You will not receive free emissions units for a financial year if:

• the generation complex does not comply with a power system reliability test, and 

• there is no Clean Energy Investment Plan for the generation complex for the financial year, identifying 
proposals to reduce emissions, invest in research and development, invest in new low emissions capacity 
and include possible projects identified under the Energy Efficiency Opportunities program.

5.3.3 How do I apply?
Further information on the Fund, eligibility and how to apply can be found on the Clean Energy Regulator’s 
website at www.cleanenergyregulator.gov.au.

5.4 other assistance measures
The Steel Transformation Plan will deliver funding to eligible steel manufacturing businesses to support 
investment, innovation and productivity in the steel industry.

For more information refer to the Department of Industry, Innovation, Science, Research and Tertiary 
Education’s website at www.innovation.gov.au.
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The Clean Technology Investment Program and the Clean Technology Food and Foundries Investment 
Program will deliver transitional assistance to manufacturing businesses. 

The Clean Technology Investment Program will provide assistance for manufacturing businesses to invest in 
energy efficient capital equipment and low emissions technologies, processes and products. 

The Clean Technology Food and Foundries Investment Program will provide assistance for food and beverage 
processors, metal forgers and foundries to invest in energy efficient capital equipment and low emissions 
technologies, processes and products. 

For more information refer to AusIndustry’s website at www.ausindustry.gov.au.



Guide to Carbon PriCe LiabiLity under the Clean energy aCt 2011 20  

6.  CoMPlIaNCE MoNIToRING 
aND ENFoRCEMENT

To ensure compliance by liable entities the Clean Energy Regulator has powers to investigate and enforce the 
legislation. 

6.1 Investigation powers
You have general obligations to keep records about your liability and your compliance with the Clean Energy 
Act 2011. 

The Clean Energy Regulator has powers to obtain information, including your records, to ensure compliance 
with the carbon pricing mechanism. These include powers which can be used where necessary to require 
production of information and documents, and to inspect premises. The Clean Energy Regulator’s inspection 
powers may only be used with the consent of the occupier or under a warrant issued by a magistrate.

6.2 Enforcement powers and civil and criminal sanctions
Enforcement powers range in seriousness from administrative penalties and infringement notices to substantial 
civil penalties and criminal sanctions for dishonest or fraudulent behaviour. They are:

• late payment penalties

• court orders to relinquish carbon units

• enforceable undertakings

• infringement notices

• court imposed civil penalties and criminal sanctions

• provisions concerning liability of executive officers of bodies corporate, and 

• anti-avoidance provisions.

6.3 NGER audit powers
The NGER Act provides for greenhouse and energy audits of persons who must report under the NGER Act. 
The purpose of greenhouse and energy audits is to determine the extent to which reporters have, or have not 
complied, with the requirements of the NGER Act and Regulations.
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aPPENDIX a: GoVERNaNCE 
aRRaNGEMENTS

a1.1 Government 
The government is responsible for major policy decisions concerning the carbon pricing mechanism. These can 
require the balancing of environmental, economic and social factors set out in the Clean Energy Act 2011. 

a1.2 Parliament
The Parliament is responsible for any amendments to the Clean Energy Act 2011 and may disallow legislative 
instruments made under them.

The Clean Energy Regulator and the Climate Change Authority are accountable to the Parliament.

a1.3 Clean Energy Regulator
The Clean Energy Regulator will administer key elements of the carbon pricing mechanism, as well as the 
Carbon Farming Initiative and the Australian National Registry of Emissions Units (the Registry). It has robust 
powers to ensure the integrity of the carbon pricing mechanism and the Registry, including measures promoting 
compliance and providing for enforcement. These include provisions on information gathering, record keeping, 
monitoring, enforceable undertakings, administrative penalties, infringement notices, civil penalties, criminal 
sanctions, liability of company officers, and anti-avoidance. 

a1.4 Climate Change authority 
The Climate Change Authority will review pollution caps, the future trajectory of Australia’s pollution levels and 
the performance of the carbon price, and will track Australia’s progress towards meeting its targets for reducing 
carbon emissions. 

a1.5 Productivity Commission
The Productivity Commission will review industry assistance provided under the carbon pricing mechanism. 
It will also review the impact of the carbon price on industry and continue reporting on actions by other 
countries to reduce carbon emissions. 

a1.6 links to other regulators
The carbon pricing mechanism is administered by the Clean Energy Regulator; however, other national 
economic regulatory agencies and law enforcement agencies will also have a role. Under the carbon pricing 
mechanism, the Clean Energy Regulator has powers to share information and cooperate with these agencies. 
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The Australian Competition and Consumer Commission administers and enforces economy-wide competition, 
fair trading and consumer protection laws, which will apply to business activity under the carbon pricing 
mechanism. This includes dealing with false and misleading claims about the carbon price. 

The Australian Securities and Investments Commission administers and enforces Australia’s financial services 
laws, which will cover emissions units, as these are defined as financial products. It will also have responsibility 
for the regulation of related trading markets. 

The Clean Energy Regulator also has powers to work with the Australian Transaction Reports and Analysis 
Centre, the Australian Federal Police and the Commonwealth Director of Public Prosecutions concerning 
activities that may contravene the requirements of the carbon pricing mechanism and be linked with fraud and 
criminal activity, such as money laundering. 
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aPPENDIX B: EMISSIoNS THaT aRE 
NoT INClUDED

B1.1 agriculture
Agricultural emissions are not covered by the carbon pricing mechanism. However, the Carbon Farming 
Initiative (CFI) will give farmers and other land managers an opportunity to generate income from taking action 
to store carbon in the landscape and to reduce their emissions. Further information on CFI is available on the 
Clean Energy Regulator’s website at www.cleanenergyregulator.gov.au.

The exclusion of soil-related emissions is limited to emissions that arise from, or that are produced in, soil. 
Emissions that result from carbon capture and storage, or emissions attributable to the operation of a landfill 
facility are not exempted.

B1.2 Transport fuels
In general, where an effective carbon price applies to transport fuels, it will be applied through changes in fuel 
tax credits or changes in excise rather than through the carbon pricing mechanism.

Households, on-road business use of light vehicles and the agriculture, forestry and fishery industries will not 
face a carbon price on the fuel they use. 

Where liquid petroleum fuel, liquid petroleum gas (LPG), liquefied natural gas (LNG) or compressed natural 
gas (CNG) are combusted and are subject to excise or customs duty, the resulting emissions will not count 
as covered emissions. However where liquid petroleum fuel, LPG, LNG or CNG are combusted and are not 
subject to excise or customs duty, the resulting emissions will count as covered emissions. For example, certain 
fuels are combusted at petroleum refineries and are exempt from excise – the emissions from the combustion 
of these fuels are covered emissions.

While no transport fuels will be covered directly under the carbon pricing mechanism on a mandatory basis, 
large users of specified transport fuels may, in certain circumstances, choose to opt into the carbon pricing 
mechanism via the Opt-in Scheme. The opportunity to opt-in will be available from 1 July 2013. by opting-in, 
fuel users will have their fuel emissions directly covered by the carbon pricing mechanism and will not face an 
equivalent carbon price through the fuel tax system.

B1.3 Synthetic greenhouse gases
Emissions of synthetic greenhouse gases (hydrofluorocarbons, perfluorocarbons and sulphur hexafluouride) 
are excluded from the carbon pricing mechanism, except for emissions of perfluorocarbons emitted as a result 
of aluminium production. 

B1.4 Decommissioned underground coal mines
Fugitive emissions from decommissioned underground mines are not covered emissions. 
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B1.5	 Landfills	
Legacy emissions from landfill facilities are not included in a landfill facility’s liability. Legacy emissions are 
those emissions attributable to waste deposited in a landfill facility prior to 1 July 2012. 

However, legacy emissions do count for the purpose of determining whether a landfill facility exceeds emission 
thresholds. Details on developing a legacy emissions profile to allow liable landfill facilities to determine the 
ongoing annual emissions from legacy waste will be set out in the National Greenhouse and Energy Reporting 
(Measurement) Determination 2008 made under the NGER Act. 

Landfill facilities which no longer accept waste and closed prior to 1 July 2012 are excluded from the carbon 
pricing mechanism. 

B1.6 Combustion of biomass, biofuels and biogas 
Emissions from the combustion of biomass, biofuels and biogas are not covered emissions. Carbon dioxide 
produced from these sources is part of the natural carbon cycle and does not count towards Australia’s 
emissions obligations. Other greenhouse gases from the combustion of these sources are a minor source 
of emissions and are excluded for administrative simplicity.


